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Rettendon Bell Field Charities

The Commission’s position

The Commission’s regulatory stance is that charities should only litigate as a last resort. The
overriding factors the Commission must consider when deciding if we can provide our consent to
pursue charity proceedings under section 115(2) of the Charities Act 2011 are whether:

o this course of action is in the charity's interests (not the interests of claimants or proposed
respondents), and

e we are able to resolve matters without resorting to litigation by using our own powers.

The Commission’s initial assessment

Before proceeding to consider whether consent should or should not be granted in this case, it has
been necessary for the Commission to assess if:

» the subject matter of the prospective proceedings meets the definition of charity proceedings in
section 115(8), and

o the prospective claimants are ‘persons interested in the charity’ pursuant to s115(1)(c)

Having considered the information provided, the Commission is of the view that:

o the proposed claimant’s application does meet the definition of charity proceedings, as
defined at s115(8); and

o the proposed claimant (Rettendon Parish Council) is a person interested in the charity (under
s115 (1) (c)) and may make the application for s115 (2) consent.
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The Commission’s decision

We are satisfied that we can make our decision based on the information currently available to us.
The Commission’s decision is that we will not provide our authorisation under section 115(2) of the
Charities Act 2011 for Rettendon Parish Council to pursue charity proceedings against individual
trustees . We explain our reasons for this decision below

The Commission’s assessment of the issue between Rettendon Parish Council and the
named 2013 trustees (the Parties)

Rettendon Parish Council is seeking a declaration (with other related matters) that the Council is
the sole trustee of both allotment charities being Allotment for the Labouring Poor and the
Allotment for Exercise and Recreation. A dispute has arisen between the Parish Council and the
individuals who were named as trustees in 2013. The named 2013 trustees consider themselves to
be trustees in place of the Parish Council. The Parish Council considers itself to be sole corporate
trustee but this position has not been consistently held and both Parties have been acting in some
confusion for some time.

The Parish Council has recently obtained an opinion from Counsel' which holds that the Parish
Council is the sole corporate trustee of the two Allotment charities by operation of S6 (1) (c)
the Government Act 1894 (the 1894 Act).

There is a counter argument that may be relevant that identifies an alternative appointment of
individual trustees pursuant to S300 of the Charities Act ( the 2011 Act) and which may have
operated to formally transfer the trusteeship of these charities either in 2013 or in 2017. The
evidence of a transfer of trusteeship is unclear and there appears to have been no analysis
undertaken by the Parish Council to any evidence that relates to S300 by the named 2013
trustees.

Indeed it may well be the case that a S300 transfer is not relevant in the circumstances here
because trusteeship of the Parish Council was fixed by the operation of S6(1) ( c) ( iii} of the 1894
Act but ultimately this would be a matter for the Court to decide. The Commission cannot
determine trusteeship in these circumstances but we can give a view based on the evidence we
have before us ( see below) .

The Commission’s view

In this case the Commission holds the view that the evidence supports a finding that the Parish
Council was appointed as sole corporate trustee by S6(1) (¢ ) (iii) ( as indicated in Mr Winfield's
opinion) and that the operation of S300 in the 2011 Act is , in all likelihood, inapplicable. There may
have been a transfer of trusteeship to individual trustees pursuant to the Trustee Act 1925 ( the
1925 Act ) but we have seen no paperwork in this regard but nor have we seen any analysis of the
legal issues that have arisen between the Parties.

We have seen some evidence that the Parish Council permitted the named 2013 councillors to
believe that they did had a trustee role to play by asking them to take steps to progress the
erection of a Pavilion for example and in giving the individuals appointed in 2013 access to the

1 Joshua Winfield 21 June 2018
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The Commission’s decision

We are satisfied that we can make our decision based on the information currently available to us.
The Commission’s decision is that we will not provide our authorisation under section 115(2) of the
Charities Act 2011 for Rettendon Parish Council to pursue charity proceedings against individual
trustees . We explain our reasons for this decision below

The Commission’s assessment of the issue between Rettendon Parish Council and the
named 2013 trustees (the Parties)

Rettendon Parish Council is seeking a declaration (with other related matters) that the Council is
the sole trustee of both allotment charities being Allotment for the Labouring Poor and the
Allotment for Exercise and Recreation. A dispute has arisen between the Parish Council and the
individuals who were named as trustees in 2013. The named 2013 trustees consider themselves to
be trustees in place of the Parish Council. The Parish Council considers itself to be sole corporate
trustee but this position has not been consistently held and both Parties have been acting in some
confusion for some time.

The Parish Council has recently obtained an opinion from Counsel' which holds that the Parish
Council is the sole corporate trustee of the two Allotment charities by operation of S6 (1) (c)
the Government Act 1894 (the 1894 Act).

There is a counter argument that may be relevant that identifies an alternative appointment of
individual trustees pursuant to S300 of the Charities Act ( the 2011 Act) and which may have
operated to formally transfer the trusteeship of these charities either in 2013 or in 2017. The
evidence of a transfer of trusteeship is unclear and there appears to have been no analysis
undertaken by the Parish Council to any evidence that relates to S300 by the named 2013
trustees.

Indeed it may well be the case that a S300 transfer is not relevant in the circumstances here
because trusteeship of the Parish Council was fixed by the operation of S6(1) ( c) ( iii} of the 1894
Act but ultimately this would be a matter for the Court to decide. The Commission cannot
determine trusteeship in these circumstances but we can give a view based on the evidence we
have before us ( see below) .

The Commission’s view

In this case the Commission holds the view that the evidence supports a finding that the Parish
Council was appointed as sole corporate trustee by S6(1) (¢ ) (iii) ( as indicated in Mr Winfield's
opinion) and that the operation of S300 in the 2011 Act is , in all likelihood, inapplicable. There may
have been a transfer of trusteeship to individual trustees pursuant to the Trustee Act 1925 ( the
1925 Act ) but we have seen no paperwork in this regard but nor have we seen any analysis of the
legal issues that have arisen between the Parties.

We have seen some evidence that the Parish Council permitted the named 2013 councillors to
believe that they did had a trustee role to play by asking them to take steps to progress the
erection of a Pavilion for example and in giving the individuals appointed in 2013 access to the

1 Joshua Winfield 21 June 2018
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online password mechanism to enable them to be named as acting trustees on our Register so
there may well be a sharing of responsibility for the confusion that has arisen .

In practical terms the Parish Council has permitted the named 2013 councillors to believe that they
were trustees meeting the definition in S$177 of the Charites Act 2011.That may not be correct in
law but it demonstrates why there is real confusion between the Parties. Before the Commission
could entertain an application for permission to take legal proceedings we are of the strong view
that there should be an opportunity for the Parties to enter into open dialogue to seek to bring an
end to this confusion and to share, if possible , their legal advice to bring the Parties to an agreed
conclusion as to the correct identity of the trustee/s that meet the S1772 definition .

Pursuing charity proceedings is not in the charity’s interests

The Commission does not consider that litigation would be in the charity’s interest because the
Commission is of the view that the dispute between the Parties has not been properly identified or
addressed between them. In addition there has been no opportunity to reach a satisfactory
compromise. We take the view that the Parties should enter into open and legally informed
discussions looking at the 1894; the 1925 and the 2011 Acts so that they can agree the accurate
legal position in relation to the identity of the trustee. We are hopeful that if an opportunity like this
is provided that a solution can be agreed between the Parties and the issuing of court proceedings
will not be required.

Even after a period of open and informed discussion it may be the case that a solution cannot be
reached but, at that juncture, it may be appropriate to involve the Commission to look at the
evidence that has been disclosed between the parties to see if the Commission can provide an
additional view which may be helpful. Even if the Commission’s view, or any advice it may give, is
not sufficient to resolve the outstanding matters between the Parties it is likely that the negotiations
will have reduced the issues in dispute.

As the dispute currently stands there is also a clear risk that such a claim might have a
detrimental impact upon each charity’s funds and reputation. This is despite your assertion that the
Parish Council will discharge the legal costs incurred in bringing the proceedings. As we have
identified above we are of the view that the Parties are responsible for the confusion that has
occurred and issuing proceedings at this juncture would not be in each charity’s interest. The
Commission has a duty, in performing its functions, to act in a way that is compatible with its
objectives. These are set out in section 14-16 of the Charities Act 2011 and particularly, in this
case, the Commission must have regard to promoting the effective use of charitable resources and
to encouraging and facilitating the better administration of charities. As with any charity, the
Commission seeks to ensure that charitable funds are protected and legal proceedings to resolve
an issue that has not been properly considered between the Parties is not a mechanism for
protecting charitable funds.

The Commission has an opportunity to give clear regulatory advice under S115 (3) of the Charities
Act 2011 to the individuals who consider themselves to be S177 trustees and it is our intention to

2 177 Meaning of “charity trustees”
In this Act, except in so far as the context otherwise requires, “charity trustees” means the persons having the general control and
management of the administration of a charity
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Can the Commission resolve the dispute about trusteeship by using our own powers?

The Commission cannot make a determination on the facts here - this is a matter for the court — but
it may be that the Commission’s concluded view as to the current position regarding trusteeship w
be sufficient to assist the parties to reach a compromise. As we have indicated above we are of the
view that the Parish Council is the sole corporate trustee of the two Allotment charities by operation
of 86 (1) (c) (iii) of the Government Act 1894 (the 1894 Act) but we do not have sufficient information
about any transfer of trusteeship under the 1925 Act to reach a concluded view.

We are focusing upon resolving the misunderstanding that has arisen in the trusteeship of these
charities and our view is that $115(2) proceedings would be a very expensive way of resolving a
matter that could be resolved ( more easily and cheaply) by the parties understanding the legal
position and reaching a negotiated compromise.

Conclusion

The Commission’s decision is that we will not provide our authorisation under section 115(2) of the
2011 Act for your clients to pursue charity proceedings. This is on the grounds that consent to
pursue litigation should not be granted as this course of action is not in each charity’s interest.

| appreciate that this decision may not be the outcome your clients hoped for but we do take the
view that there is a possibility that a solution can be achieved in another way. You should be aware
however that section 115(5) of the Charities Act 2011 provides that:

‘Where subsections (1) to (4) require the taking of charity proceedings to be authorised by
an order of the Commission, the proceedings may nevertheless be entertained or
proceeded with if, after the order had been applied for and refused, leave to take the
proceedings was obtained from one of the judges of the High Court aftached to the
Chancery Division’.

Your clients are entitled to apply to a judge of the High Court for leave to issue proceedings, under
s.115(5) and if an application is made, please provide a copy of this refusal letter to the Court with
your application. The application must be made within 21 days of refusal, under the Civil Procedure
Rules, rule 64.6(1).

I trust | have fully clarified the position.
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write to them following this refusal advice. We have already indicated in this letter that our advice
to the Parties is to enter into an informed dialogue which includes the sharing of legal advice to
seek to reach a satisfactory conclusion to this dispute.
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write to them following this refusal advice. We have already indicated in this letter that our advice
to the Parties is to enter into an informed dialogue which includes the sharing of legal advice to
seek to reach a satisfactory conclusion to this dispute.
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The Commission’s position

The Commission’s regulatory stance is that charities should only litigate as a last resort. The
overriding factors the Commission must consider when deciding if we can provide our consent to
pursue charity proceedings under section 115(2) of the Charities Act 2011 are whether:

o this course of action is in the charity's interests (not the interests of claimants or proposed
respondents), and

e we are able to resolve matters without resorting to litigation by using our own powers.

The Commission’s initial assessment

Before proceeding to consider whether consent should or should not be granted in this case, it has
been necessary for the Commission to assess if:

» the subject matter of the prospective proceedings meets the definition of charity proceedings in
section 115(8), and

o the prospective claimants are ‘persons interested in the charity’ pursuant to s115(1)(c)

Having considered the information provided, the Commission is of the view that:

o the proposed claimant’s application does meet the definition of charity proceedings, as
defined at s115(8); and

o the proposed claimant (Rettendon Parish Council) is a person interested in the charity (under
s115 (1) (c)) and may make the application for s115 (2) consent.
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