Freedom to offend? 

“I’m with you on the free press. It's the newspapers I can't stand.”

Character in Tom Stoppard’s 1978 play Night and Day
Shutting one gate while others stand open 

"…though all the winds of doctrine were let loose to play upon the earth, so Truth be in the field, we do injuriously, by licensing and prohibiting, to misdoubt her strength. Let her and Falsehood grapple; who ever knew Truth put to the worse, in a free and open encounter? ...It is vain to shut one gate while others stand open. If reading is regulated, then music, conversation, every incident of social life must be regulated too. The real art of government, elsewhere than in an Utopia or an Atlantis, is to discern where coercion and where persuasion should be used..." 

Milton Aereopagitica (1644)

Self-interest?

"Nothing is more common with printers, especially of newspapers, than the continual cry of the Liberty of the Press, as if because they are printers they are to have more privileges than other people."
Tom Paine Liberty of the Press (1806): 

Robbing humanity
"The peculiar evil of silencing the expression of an opinion is, that it is robbing the human race; posterity as well as the existing generation; those who dissent from the opinion, still more than those who hold it. If the opinion is right, they are deprived of the opportunity of exchanging error for truth: if wrong, they lose, what is almost as great a benefit, the clearer perception and livelier impression of truth, produced by its collision with error… We can never be sure that the opinion we are endeavouring to stifle is a false opinion; and if we were sure, stifling it would be an evil still."
John Stuart Mill On Liberty (1859)
Shouting fire
"The most stringent protection of free speech would not protect a man falsely shouting fire in a theater and causing a panic." 
Oliver Wendell Holmes, USA Supreme Court justice (1919)

Sauce for the goose?
"... In these inconclusive debates, speech rights are variously taken to include freedom of speech, freedom of expression and freedom of the press, flanked by more specific speech rights such as freedom of information, rights to know (occasionally exotic rights not to know), data protection and privacy rights, and rights intended to protect specific sorts of speech, such as freedom of worship, artistic freedom or academic freedom. However, this comforting rhetoric of rights does not show which of these supposed speech rights matters most, let alone which matters most in specific situations. Disputes about the proper boundary between rights to freedom of expression and to privacy illustrate the difficulty of resolving these issues by appealing to the rights proclaimed as Human Rights. Conflicts between the claims of freedom of expression and of privacy can’t be settled just by asserting that the former right trumps the latter, or vice versa. Arguments from authority cannot vindicate the authority they invoke...
The phrase freedom of expression is central both to Mill’s account of individual rights to self-expression and to contemporary claims about press freedom. But this, I suspect, is just an unfortunate convergence of terminology. Powerful institutions, including media organisations, are not in the business of self-expression, and should not go into that business. An argument that speech should be free because it generally does not affect, a fortiori can’t harm, others can’t stretch to cover the speech of governments or large corporations, of News International or the BBC... a focus on freedom of expression can readily be taken as a licence to focus on the rights of originators at the expense of the needs of readers, listeners and viewers, and in the media context to focus on the rights of journalism rather than the needs of audiences...


...a broad configuration of freedom of expression can be justified by its role in protecting, respecting and contributing to the communication needed for social, cultural and political life: but this argument will not justify rights of self-expression for the media. Rather it will support media freedom to communicate in ways that are intelligible to and assessable by readers, listeners

and viewers. A plausible vindication of an adequate interpretation of freedom of expression must, I believe, take the needs of audiences seriously. 
Mill is, I think, right that we need take issue only when self expression risks harm to others. Matters are different with speech that seeks to communicate, and markedly different when powerful organisations, including the media, seek to communicate. The communication of the powerful can shape and influence, improve and damage others’ lives, and in democracies we have long since taken steps to regulate the communication of most powerful organisations. The speech rights of governments, of public bodies and of companies are heavily constrained, and nobody thinks that they should have the privilege of self-regulation. They must report in prescribed ways on prescribed topics, and submit specified information to audit, there is no right to invent financial or other information; government and public bodies are also multiply open to scrutiny and freedom of information requests and must not be partisan. The media are in quite a different situation, and it is often said that this is essential because anything other than self-regulation would permit censorship of content....

...the communication of the powerful, including media communication, is neither infallible nor disinterested. Since it is not infallible, audiences need to be able to assess the reasons or evidence for its claims. Since it is not disinterested audiences need to be able to identify the interests it may serve. Just as the liberal tradition has argued for measures to secure discipline and transparency in other organisations that exercise power, so it has reason to support measures to secure discipline and transparency in the exercise of media power. Lack of discipline or transparency in the exercise of media power in liberal societies does not often take the form of crude propaganda—although that is not unknown. It can show up as failure to report on topics that matter for citizens, as reporting that is slanted, selective or confused, as ‘reporting’ that echoes unacknowledged press releases, as attentive coverage of matters of undeclared financial interest to proprietors or to journalists; as editorials that are really advertisements; as opinion pieces that masquerade as reporting, as covert exercises in product placement, and as tendencies to exaggerate, ignore, exclude, marginalise or mock certain voices or topics.

... Could media regulation be given a statutory basis while barring external attempts to control content, and so to censor? It seems to me that only a body with a statutory basis could have the necessary powers to call for evidence or to sanction, but that such a body could be confined to regulating media process, and explicitly prohibited from regulating media content. The regulation of process could be useful for audiences ... The media have been keen enough on transparency for others with power or influence, and what is sauce for political geese is surely also sauce for media ganders."
From Onora O’Neill on The Rights of Journalism and the Needs of Audiences (Reuters Memorial Lecture, Nov 2011)

Questions to discuss

· Which of the quotations on free expression do you agree with most, and why?
· Is there a significant difference between free expression at the level of the individual and free expression at the institutional level? Or between free expression for artists and free expression for the media?
· Has Onora O'Neill identified real weaknesses in the standard liberal arguments for a free press?

· What do you think of her suggested reforms? Do they sidestep the accusation of censorship?
